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1 Relevant Legislation

1.1 What is the relevant legislation and in outline what

does each piece of legislation cover?

The Public Procurement Act 2012 (as amended on 1 July 2016;
hetreinafter PPA 2012) implements Directives 2014/23/EU,
2014/24/EU and 2014/25/EU.

The PPA 2012 is further detailed in the Public Procurement
Decree, which in turn covers the Proportionality Guide 2016
(Gids Proportionaliteit), the Works Procurement Regulations 2016
(ARW 2016), and the European Single Procurement Document
(ESPD).

The Defence and Security Procurement Act 2013 implements
Directive 2009/81/EC.

1.2 What are the basic underlying principles of
the regime (e.g. value for money, equal treatment,

transparency) and are these principles relevant to the
interpretation of the legislation?

The basic underlying principles of the regime consist of the
general principles of public procurement law (equal treatment,
non-discrimination, mutual recognition, proportionality, effec-
tive competition and transparency), as well as the general prin-
ciples of Dutch civil law (e.g. the pre-contractual standards of
reasonableness and fairness (“redelijkbeid en billijkbeid”) and the
pre-contractual duty of good faith (“goede tromw”)).

1.3 Are there special rules in relation to procurement in

specific sectors or areas?

Part 3 PPA 2012 provides for special rules in relation to procure-
ment by special sector companies for their core business (e.g.
potable water companies, energy companies, and public trans-
port companies). In addition, the Utilities Procurement
Regulations 2016 may be applicable.

The Defence and Security Procurement Act 2013 (imple-
menting Ditective 2009/81/EC) governs procutement in the
area of defence and security.

1.4 Are there other areas of national law, such as

government transparency rules, that are relevant to
public procurement?

The — written and unwritten — general principles of good
governance (e.g. due care, equal treatment, fair play) are relevant
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to public procurement, to the extent the contracting authority
constitutes an administrative body within the meaning of the
General Administrative Law Act. In this context, principles on
the allocation of limited public rights may also be relevant. In
addition to rules in the PPA 2012, there is a general obligation
to provide access to documents.

1.5 How does the regime relate to supra-national

regimes including the GPA, EU rules and other
international agreements?

As stated under question 1.1, PPA 2012 implements the EU
Directives. In addition, article 1.23 PPA 2012 provides that, to
the extent the GPA so prescribes, a contracting authority shall
not impose less favourable conditions on third-country under-
takings than it does on EU undertakings. Since the EU and
GPA thresholds are harmonised, the Dutch regime (on the one
hand) and supra-national regimes (on the other hand) apply
separately.

2 Application of the Law to Entities and
Contracts

2.1 Which categories/types of entities are covered by

the relevant legislation as purchasers?

The PPA 2012 covers both contracting authorities and special
sector companies (“speciale-sectorbedriff”).

Article 1.1 PPA 2012 defines “contracting authority” as: the
state; a province; a municipality; a water authority; or bodies
governed by public law or associations formed by one or more
such authorities or one or more such bodies governed by public
law.

In accordance with article 2.8 PPA 2012, the rules appli-
cable to a contracting authority also apply to entities awarding
contracts for specific works and related services that are subsi-
dised for at least 50% by a contracting authority.

Article 1.1 PPA 2012 defines “special sector company” as: (a)
a contracting authority; (b) a public company; or (c) a company
or institution having been granted a special or exclusive right by
a contracting authority; to the extent such authority, company or
institution is engaged in an activity as referred to in articles 3.1
to 3.6 PPA 2012, unless the activity concerned is excluded on the
basis of article 3.21 PPA 2012.

The term “special sector company” relates to contracts that
must be awarded in accordance with Directive 2014/25 (where
the term “contracting entities” is used instead).
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2.2 Which types of contracts are covered?

The PPA 2012 covers: public contracts for works, services and
supply; concession contracts for works and services; special
sector contracts for works, services and supply; framework
agreements; and dynamic purchasing systems.

2.3 Are there financial thresholds for determining

individual contract coverage?

As of 1 January 2020, in accordance with Commission Delegated

Regulation 2019/1827 the threshold for determining individual

concession contracts is as follows:

m  Concession contracts for works/services: €5,350,000
(article 2a.2 PPA 2012).

As of 1 January 2020, in accordance with Commission
Delegated Regulation 2019/1828 the thresholds for determining
individual public contract coverage are as follows:

m  Public works contracts: €5,350,000 (article 2.1 PPA 2012).

m  DPublic services/supply contracts with central government
authorities: €139,000 (article 2.2(1) PPA 2012).

n Public services/supply contracts with non-central govern-
ment authorities: €214,000 (article 2.3 PPA 2012).

m  Public works contracts subsidised for at least 50%:
€5,350,000 (article 2.8(1)(a) PPA 2012).

m  DPublic services contracts subsidised for at least 50%:
€214,000 (article 2.8(1)(b) PPA 2012).

As of 1 January 2020, in accordance with Commission
Delegated Regulation 2019/1829 the thresholds for individual
special sector contract coverage are as follows:
| Special sector contracts for works: €5,350,000 (article

3.8(a) PPA 2012).
m  Special sector contracts for services/supply: €428,000
(article 3.8(b) PPA 2012).

In accordance with article 1.7(b) PPA 2012, even if the indi-
cated financial thresholds are not met, a public contract, special
sector contract or concession contract is still governed by the
general principles provided for in Section 1.2.2 PPA 2012, where
the contract at hand is of cross-border interest.

2.4 Are there aggregation and/or anti-avoidance rules?

In accordance with article 1.5(1) PPA 2012, the contracting
authority or special sector company shall not unnecessarily
combine contracts (known as the cluster prohibition). Before
combining contracts, the following factors will be considered:
(@) the composition of the relevant market and the effect clus-
tering has on the access SMEs will have to the contract;
(b) the organisational effects and risks clustering has for the
contracting authority, the special sector company, and the
undertaking; and
(¢) the extent of cohesion between the contracts.

In accordance with article 1.5(2) PPA 2012, where contracts
are combined, the contracting authority or special sector
company must provide grounds in the procurement documents.

Following article 1.10a(1) PPA 2012, the contracting authority
or special sector company shall not design a public contract,
special sector contract or concession contract with the intent to
evade the application of Parts 2, 2a or 3 PPA 2012.

In this regard, article 2.14(1) PPA 2012 holds that the
contracting authority shall not divide a contract into multiple
contracts with the intent to evade the application of the PPA
2012. Moreover, following article 2.14(2) PPA 2012, the method
for calculating the estimated value of the contract must not
serve such aim.
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2.5 Are there special rules for concession contracts
and, if so, how are such contracts defined?

Part 2a PPA 2012 regulates concession contracts. Article 1.1
PPA 2012 defines “concession contract” as a concession contract
for services or a concession contract for works.

A “concession contract for services” is defined as: a written
agreement for pecuniary interest concluded between one or
more services providers and one or more contracting authorities
or special sector companies, relating to the provision of services
other than those falling under public contracts for works, the
compensation of which consists either solely in the right to
exploit the services that are the subject of the contract or in that
right together with payment.

A “concession contract for works” is defined as: a written
agreement for pecuniary interests concluded between one or
more contractors and one or more contracting authorities or
special sector companies, relating to:

(@) the execution of the design and the execution of works
relating to one of the activities designated in Annex I to
Directive 2014/23/EU; or

(b) a work or the realisation, with whatever means, of a work
that meets the requirements of the contracting authority or
special sector company having a decisive influence on the
type or design of the work,

the compensation of which consists either solely in the right to

the work, or in that right together with payment.

2.6 Are there special rules for the conclusion of

framework agreements?

Article 1.1 PPA 2012 defines “framework agreement” as a
written agreement between one or more contracting authorities
or special sector companies and one or more undertakings, for
the purpose of establishing the conditions governing contracts
to be awarded during a given period.

Part 2, paragraph 2.2.3.3 (articles 2.44 to 2.47) PPA 2012
provides for the general procedure to conclude a framework
agreement.

Part 2, Section 2.4.1 (articles 2.139 to 2.143) PPA 2012
provides for special rules for awarding public contracts on the
basis of a framework agreement.

Part 3, article 3.80 PPA 2012 provides for special rules for
awarding special sector contracts by means of a framework
agreement.

2.7 Are there special rules on the division of contracts

into lots?

In principle, following article 1.5(3) PPA 2012, a contacting
authority or special sector company divides the contract into
multiple lots. However, where the contracting authority or special
sector company considers the division of contract into lots inappro-
priate, motivation must be provided in the procurement documents.

2.8 What obligations do purchasers owe to suppliers

established outside your jurisdiction?

Article 1.10b(1) PPA 2012 provides that the contracting authority
or special sector company shall take appropriate measures to effec-
tively prevent, acknowledge and solve fraud, favouritism, corrup-
tion and conflict of interests during the procurement procedure,
in order to avoid distortion of competition, maintain transpar-
ency, and safeguard the equal treatment of all undertakings.
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In accordance with article 1.12(1) PPA 2012, the contracting
authority or special sector company shall treat undertakings
equally and non-discriminatorily.

As stated under question 1.5, article 1.23 PPA 2012 provides
that, to the extent the GPA so prescribes, a contracting authority
or special sector company shall not impose less favourable
conditions on third-country undertakings than it does on EU
undertakings.

3 Award Procedures

3.1 What types of award procedures are available?

Please specify the main stages of each procedure and
whether there is a free choice amongst them.

Section 2.2.1 PPA 2012 provides for seven general award
procedures:
1. Open procedure (paragraph 2.2.1.2), main stages:

a. Announcing the notice of the public contract.

b. Testing tenderers for exclusion grounds.

c. Testing non-excluded tenderers for suitability
requirements.
Testing tenders for technical specifications, conditions
and norms.
Assessing valid tenders on the basis of award criteria.
Drawing up an individual report.
Announcing the decision to award.
Concluding the public contract.
Announcing the awarded public contract.
2. Restricted procedure (paragraph 2.2.1.3), main stages:

a. Announcing the notice of the public contract.

b. Testing candidates for exclusion grounds.

c. Testing non-excluded candidates for suitability

requirements.

d. Assessing non-excluded or non-rejected candidates on
the basis of selection criteria.
Inviting selected candidates to submit a tender.
Testing tenders for technical specifications, conditions
and norms.
g Assessing valid tenders on the basis of award criteria.
h. Drawing up an individual report.
i
J
k.

e
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o
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Announcing the decision to award.
Concluding the public contract.
Announcing the awarded public contract.
3. g;g mpetitive dialogue (paragraph 2.2.1.4), main stages:
Announcing the notice of the public contract.

b. Testing candidates for exclusion grounds.

c. Testing non-excluded candidates for suitability
requirements.

d. Assessing non-excluded or non-rejected candidates on
the basis of selection criteria.

e. lnviting selected candidates to participate in the
dialogue.

f.  Opening dialogue with selected candidates to iden-
tify and define the means best suited to satisfying the
needs of the contracting authority, as well as defining
solution(s).

g.  Requesting participants to submit a tender.

h. Testing tenders for compliance with the solution(s)
defined during the dialogue.

i.  Assessing valid tenders on the basis of the award
criteria and the most economically advantageous
tender by means of the best price-quality ratio.
Drawing up an individual report.

j.

k. Announcing the decision to award.

1. Concluding the public contract.

m. Announcing the awarded public contract.

Public Procurement 2020
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4. Competitive procedure with negotiation (paragraph
2.2.1.5), main stages:

a. Announcing the notice of the public contract.

b. Testing candidates for exclusion grounds.

c. Testing non-excluded candidates for suitability
requirements.

d. Assessing non-excluded or non-rejected candidates on

the basis of selection criteria.

Inviting selected candidates to submit a first tender.

f. Negotiating first and subsequent tenders with
tenderers to improve their contents, provided that the
minimum requirements and the award criteria shall
not be subject to negotiation.

g. Assessing definitive tenders on the basis of minimum
requirements and award criteria.

o

h. Drawing up an individual report.

i. Announcing the decision to award.

j. Concluding the public contract.

k. Announcing the awarded public contract.

5. Innovation partnership (paragraph 2.2.1.6), main stages:

a. Announcing the notice of the public contract.

b. Testing candidates for exclusion grounds.

c. Testing non-excluded candidates for suitability
requirements.

d. Assessing non-excluded or non-rejected candidates on
the basis of selection criteria.

e. Inviting selected candidates to submit a first tender.

f. Negotiating first and subsequent tenders with
tenderers to improve their contents, provided that the
minimum requirements and the award criteria shall
not be subject to negotiation.

g. Assessing definitive tenders on the basis of minimum
requirements and the award criteria and the most
economically advantageous tender by means of the
best price-quality ratio.

h. Drawing up an individual report.

i.  Announcing the decision to award.

j. Concluding the public contract.

k. Announcing the awarded public contract.

6.  Negotiated procedure without prior publication (para-
graph 2.2.1.7), main stages:

a. Negotiating with the economic operators concerned.

Drawing up an individual report.

Announcing the decision to award.

Concluding the public contract.

Announcing the awarded public contract.

7. erdmﬁzuma_mdmhchmmm (paragraph
2.2.1.8), main stages:

a. Announcing the prior information notice or notice of
the public contract.

b. Tests tenders for technical specifications, conditions

and norms.
Drawing up an individual report.
Concluding the public contract.

e. Announcing the awarded public contract.

For every procedure, the relevant paragraph describes when the
contracting authority can apply said procedure as well as the stages
it entails. With the exception of the open and restricted procedures,
the choice amongst the different award procedures is restricted, as
follows from articles 2.28 (competitive dialogue), 2.30 (competitive
procedure with negotiation), 2.31a (innovation partnership), 2.32—
2.36 (negotiated procedure without prior publication) and 2.38
(social and other specific services) PPA 2012.

In addition to the general award procedures, Section 2.2.3
PPA 2012 provides for three special award procedures:

1. Design contest (paragraph 2.2.3.2)

a. Announcing the notice of the design contest.

oo T

e
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Testing participants for exclusion grounds.

c. Testing non-excluded participants for suitability
requirements and selection requirements.

d. Composing a jury:

i.  Jury examines plans and designs.

ii. Jury may invite participants to answer questions.

iii. Jury decides.

iv. Jury composes a report with the ranking of
participants.

e. Announcing jury decision and results of the design
contest.

2. Framework agreement (paragraph 2.2.3.3)

a. Concluding the framework agreement with a single or
multiple economic operator(s), by applying one of the
seven general award procedures.
1n the event of a single economic operator

b. Awarding the contract within the limits of the terms
laid down in the framework agreement.

In the event of multiple economic operators

c.  Applying the terms laid down in the framework agree-
ment, without calling for competition.

d. Ifnotall terms are laid down in the framework agreement:
i. Requesting the economic operators to submit

tenders.
ii. Assessing the tenders on the basis of award criteria.
i. Awarding the contract.

3. !)gna,rmg purchasing system (paragraph 2.2.3.4)
Announcing the dynamic purchasing system by notice
of the public contract.

Testing candidates for exclusion grounds.

c. Testing non-excluded candidates for suitability
requirements.

d. Admitting non-excluded and non-rejected candidates
to the dynamic purchasing system.

e. Inviting admitted candidates to submit a tender.

f. Testing tenders for technical specifications, conditions
and norms.

g Assessing valid tenders on the basis of award criteria.

h. Drawing up an individual report.

i.  Announcing the decision to award.

j. Concluding the public contract.

Announcing the awarded public contract.

Proportlonahty Guide 2016 (Instruction 3.4 A) holds that the
contracting authority must examine which award procedure is
suitable and proportional for each contract, while at the same
time considering the following aspects: scope of the assignment;
transaction costs for the contracting authority and the tenderers;
number of potential tenderers; desired end result; complexity of
the assignment; type of contract; and the nature of the market.

3.2 What are the minimum timescales?

For open procedures the minimum timescale for submitting
tenders is 45 days following the date on which the notice was
sent (article 2.71(1) PPA 2012).

For restricted procedures and competitive procedures with
negotiation the minimum timescale for submitting requests to
participate is 30 days following the date on which the notice
was sent (article 2.71(2) PPA 2012). The minimum timescale
for submitting tenders is 40 days following the day on which the
invitation to submit tenders was sent (article 2.71(4) PPA 2012).

For competitive dialogues and innovation partnerships the
minimum timescale for submitting requests to participate is 30
days following the date on which the notice was sent (article
2.71(3) PPA 2012).

ICLG.com

The minimum timescales for submitting tenders can be
reduced to 22 days if a prior information notice was announced
(article 2.71(5) and (6) PPA 2012). Where the PPA 2012 so
provides, the timescales can also be extended (articles 2.72 and
2.73 PPA 2012).

3.3 What are the rules on excluding/short-listing

tenderers?

Paragraph 2.3.5.1 PPA 2012 regulates the exclusion grounds.
Article 2.86 PPA 2012 provides for an exhaustive list of manda-
tory exclusion grounds (final conviction for particular offences
listed in the EU Directives). Article 2.87 PPA 2012 provides for
an exhaustive list of facultative exclusion grounds (such as past
performance). Application of articles 2.86 and 2.87 PPA 2012
may be restricted on grounds of overriding reasons in the public
interest or proportionality.

Tenderers may be short-listed by application of suitability
criteria and selection criteria in accordance with Section 2.3.6
PPA 2012.

3.4 What are the rules on evaluation of tenders? In

particular, to what extent are factors other than price
taken into account (e.g. social value)?

The contracting authority awards a public contract to the most
economically advantageous tender (article 2.114(1) PPA 2012).
The most economically advantageous tender is determined on
the basis of the best price-quality ratio, lowest costs calculated
on the basis of cost-effectiveness, or lowest price (article 2.114(2)
PPA 2012). Where the contracting authority does not apply the
best price-quality ratio, this must be motivated in the procure-
ment documents (article 2.114(4) PPA 2012).

Where the best price-quality ratio is used, the contracting
authority determines what further criteria are taken into account
(article 2.115(1) PPA 2012). Article 2.115(2) PPA 2012 requires
the criteria to be linked to the subject matter of the contract, and
provides for a non-exhaustive list (such as: aesthetic and func-
tional features; social, environmental and innovative features; as
well as customer service).

3.5 What are the rules on the evaluation of abnormally

low tenders?

When a tender appears abnormally low, the contracting authority
requests an explanation of the price or costs of the tender (article
2.116(1) PPA 2012). Article 2.116(2) PPA 2012 provides for a
non-exhaustive list of aspects that the requested explanation
may consider. The contracting authority examines the evidence
provided in consultation with the tenderer (article 2.116(3) PPA
2012). The contracting authority can only reject the tender if
the low price or costs are not amply explained by the evidence
provided (article 2.116(4) PPA 2012). It is widely accepted in
Dutch case law that competitors cannot invoke successfully that
the offer by a competitor is abnormally low.

3.6 What are the rules on awarding the contract?

In addition to the answer to question 3.4, award criteria must
ensure the possibility of effective competition and are accompa-
nied by specifications that allow the information provided by the
tenderers to be effectively tested in order to assess to what extent
the tenders meet the award criteria (article 2.113a PPA 2012).
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3.7 What are the rules on debriefing unsuccessful
bidders?

The contracting authority informs the concerned candidates
or tenderers in writing of their rejection or exclusion as soon
as possible (article 2.103(1) PPA 2012). Upon request, the
contracting authority informs the candidate or tenderer of all
reasons for rejection or exclusion as soon as possible, but no
later than 15 days after receiving the request in writing (article
2.103(2) PPA 2012). Further rules are provided in article 2.130
et seq. PPA 2012.

3.8 What methods are available for joint procurements?

Paragraph 2.1.1.1a PPA 2012 provides for centralised purchases
through central purchasing bodies (article 2.11 PPA 2012),
the joint performance of a procurement procedure by two or
more contracting authorities (article 2.11a PPA 2012), and the
joint performance of a procurement procedure by two or more
contracting authorities from different Member States (article
2.11b PPA 2012).

3.9 What are the rules on alternative/variant bids?

Paragraph 2.3.3.5 PPA 2012 governs variant bids. The
contracting authority can allow and even demand the submis-
sion of variant bids (article 2.83(1) PPA 2012), which must be
specified in the notice of the public contract (article 2.83(2) PPA
2012). The contracting authority must safeguard that the award
criteria are applicable to both variant and regular bids (article
2.83(4) PPA 2012). The variants must be linked to the subject
matter of the contract (article 2.83(5) PPA 2012).

3.10 What are the rules on conflicts of interest?

The contracting authority shall take appropriate measures to
effectively prevent, acknowledge and solve conflict of inter-
ests during the procurement procedure (article 1.10b(1) PPA
2012). A conflict of interests may arise, for example, where an
employee of the contracting authority, who is involved in the
execution of the procurement procedute or may influence the
outcome of this procedure, has, directly or indirectly, a finan-
cial, economic or other personal interest that may be consid-
ered to jeopardise the authority’s impartiality or independence
(article 1.10b(2) PPA 2012).

A conflict of interest that cannot be solved effectively by
less restrictive means constitutes an optional exclusion ground
(article 2.87(1)(c) PPA 2012).

Conflicts of interests and the appropriate measures taken
must be included in the individual report (article 2.132(1)(m)
PPA 2012).

3.11 What are the rules on market engagement and the

involvement of potential bidders in the preparation of a
procurement procedure?

If a candidate, a tenderer or a company associated with a candi-
date or tenderer has advised the contracting authority or was
otherwise involved in the preparation of a procurement proce-
dure, the contracting authority shall take appropriate measures
to ensure that competition is not distorted by the participation
of that candidate or tenderer (article 2.51(1) PPA 2012). The
contracting authority shall exclude a candidate or tenderer who
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has been involved in the preparation of a procurement proce-
dure from the procurement procedure only if there are no other
means of ensuring compliance with the principle of equal treat-
ment (article 2.51(3) PPA 2012).

4 Exclusions and Exemptions (including
in-house arrangements)

4.1 What are the principal exclusions/exemptions?

Section 2.1.3 PPA 2012 governs the principal exclusions, which
include: public contracts or design contests related to defence
and security (article 2.23 PPA 2012); public contracts for specific
services (article 2.24 PPA 2012); “quasi-in-house” arrangements
such as institutionalised cooperation (article 2.24a PPA 2012);
institutionalised cooperation with jointly exercised control
(article 2.24b PPA 2012); and non-institutionalised cooperation
between contracting authorities (article 2.24c PPA 2012).

4.2 How does the law apply to “in-house”

arrangements, including contracts awarded within a
single entity, within groups and between public bodies?

Inaccordance with the answer to question 4.1, the PPA 2012 does
not apply to “in-house” and “quasi-in-house” arrangements.
Nothing in the EU Directives obliges Member States to
contract out or externalise the provision of services that they wish
to provide themselves or to organise by means other than public
contracts (¢f recital 5 Directive 2014/24/EU). Accordingly,
neither the EU Directives themselves nor the PPA 2012 explic-
itly provide for pure “in-house” arrangements. However, the
PPA 2012 does regulate the “quasi-in-house” arrangements
described above in accordance with the EU Directives.

5 Remedies

5.1 Does the legislation provide for remedies and if so

what is the general outline of this?

The PPA 2012 implements Directive 2007/66/EC.

In the first place, articles 2.127 and 2.131 PPA 2012 provide
for the possibility to lodge injunctive relief proceedings (“kort
geding” ex article 254 Code of Civil Procedure) against the award
decision during the standstill period of at least 20 calendar days.

In the second place, Section 4.3.1 PPA 2012 regulates the
annulment of contracts before the civil courts.

A contract concluded as the result of an award decision can
be annulled on the following grounds (article 4.15(1) PPA 2012):
1. The contract is concluded without prior notification in the

Official Journal of the European Union.
2. The contract is concluded in disregard of the standstill
period of 20 calendar days following the award decision.
3. The contractis awarded on the basis of a framework agree-
ment or dynamic purchasing system, in disregard of the
standstill period of 20 calendar days following the award
decision and without a call for competition.

In the third place, where a contract is not annulled by applica-
tion of article 4.18 PPA 2012, the court may nonetheless shorten
the duration of that contract (article 4.19(1) PPA 2012).

5.2 Canremedies be sought in other types of

proceedings or applications outside the legislation?

Where the contracting authority constitutes an administrative
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body within the meaning of the General Administrative Law Act,
the complaint procedute provided for in that act may be utilised.
Moteover, concession contracts for services in the area
of passenger transportation are regulated by the Passenger
Transport Act 2000 (“Wet personenvervoer 2000”). In contrast
with other procurement procedures, remedies against the
award of these concession contracts must be sought before the
Administrative High Court for Trade and Industry (CBb).

5.3 Before which body or bodies can remedies be

sought?

Save for the exception discussed in the answer to question 5.2,
remedies can be sought before the civil courts. Remedies can be
sought through either injunctive relief proceedings or proceed-
ings on the merits (“bodemprocedure”).

5.4 What are the limitation periods for applying for

remedies?

In the first place, the limitation period for the remedy provided
by articles 2.127 and 2.131 PPA 2012 coincides with the stand-
still period of (at least) 20 calendar days.

In the second place, article 4.15(2) PPA 2012 provides that the
limitation period for bringing an action for annulment constitutes:
(@ 30 calendar days starting on the day after:

m  the contract award notice was announced, provided that
this announcement justifies the decision to award the
contract without prior publication of a contract notice; or

m the tenderers and candidates concerned were notified
of the conclusion of the contract, provided that the
notification is accompanied by the relevant reasons for
the award decision; or

(b) six months starting on the day after the conclusion of the

contract, in cases other than those referred to under (a).

5.5 What measures can be taken to shorten limitation

periods?

In the first place, as the limitation period for applying the
remedy provided by articles 2.127 and 2.131 PPA 2012 coincides
with the standstill period, this “limitation” period may be short-
ened in accordance with article 2.127(4) PPA 2012.

In the second place, the PPA 2012 does not provide for meas-
ures to shorten the limitation period for applying the remedy
provided in article 4.15 PPA 2012.

5.6 What remedies are available after contract

signature?

The remedies provided for in articles 4.15 and 4.19 PPA 2012 are
available after contract signature.

In addition, a prohibition on further implementation or an
order to terminate the contract may be sought in injunctive relief
proceedings. Furthermore, a claim for damages may be lodged
in proceedings on the merits. A contracting authority can be
ordered to terminate an unlawful contract.

5.7 Whatis the likely timescale if an application for

remedies is made?

This is highly dependent on the circumstances of the case, as
well as the type of procedure. Injunctive relief proceedings may
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be concluded in a matter of weeks, while proceedings on the
merits may take months or even years.

5.8 What are the leading examples of cases in which

remedies measures have been obtained?

It must be noted that annulment of contract is a remedy that is
not easily obtained. However, in 2014, the Arnhem-Leeuwarden
Court of Appeal awarded this very remedy in a leading case (8
April 2014, ECLENL:GHARL:2014:2878).

More recently, in Arnhem-Leeuwarden Court of Appeal 1
October 2019, ECLI:NL:GHARIL.:2014:2878, two contracts
for the exploitation of advertisement carriers in railway stations
had been concluded in breach of the PPA 2012 (and previously
applicable legislation). Consequently, the contracting authority
was prohibited from further implementing these contracts and
ordered to pay damages to the claimant.

5.9 What mitigation measures, if any, are available to

contracting authorities?

Articles 4.16 and 4.17 PPA 2012 provide for an exception to the
grounds for annulmentin the event of voluntary ex ante transparency.

Article 4.18 PPA 2012 provides that the annulment of a
contract may be prevented on grounds of overriding reasons in
the public interest.

6 Changes During a Procedure and After a
Procedure

6.1 Does the legislation govern changes to contract
specifications, changes to the timetable, changes to
contract conditions (including extensions) and changes
to the membership of bidding consortia pre-contract
award? If not, what are the underlying principles
governing these issues?

Chapter 2.5 PPA 2012 regulates changes during the duration
of a public contract. It provides for an exhaustive system of
acceptable changes. Changes can be allowed: where the accom-
panying change in monetary value is limited (article 2.163b PPA
2012); where the change is based on a revision clause in the
procurement documents (article 2.163c PPA 2012); for certain
additional activities (article 2.163d PPA 2012); under unforeseen
circumstances (article 2.163e PPA 2012); where the contractor is
replaced (article 2.163f PPA 2012); and where it does not amount
to a substantial change (article 2.163g PPA 2012).

6.2 What is the scope for negotiation with the preferred

bidder following the submission of a final tender?

Even if the award procedure does allow for negotiation following a
tender (such as the competitive dialogue, the competitive procedure
with negotiation, and the innovation partnership), the negotiation
is strictly limited to the first and subsequent tenders. Negotiation
following submission of a final tender is explicitly prohibited (see,
for instance, articles 2.111(5), 2.126a(1) and 2.126¢(1) PPA 2012).

6.3 To what extent are changes permitted post-

contract signature?

See the answer to question 6.1: Chapter 2.5 PPA 2012 regulates
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changes during the duration of a public contract. It provides for
an exhaustive system of acceptable changes. Changes can be
allowed: where the accompanying change in monetary value is
limited (article 2.163b PPA 2012); where the change is based on
a revision clause in the procurement documents (article 2.163¢
PPA 2012); for certain additional activities (article 2.163d PPA
2012); under unforeseen circumstance (article 2.163e PPA 2012);
where the contractor is replaced (article 2.163f PPA 2012); and
where it does not amount to a substantial change (article 2.163g
PPA 2012).

6.4 To what extent does the legislation permit the

transfer of a contract to another entity post-contract
signature?

See the answer to question 6.1: article 2.163f PPA 2012 provides
for limited possibilities to replace the original contractor without
having to start a new procurement procedure.

7 Privatisations and PPPs

7.1 Are there special rules in relation to privatisations

and what are the principal issues that arise in relation to
them?

The PPA 2012 does not provide for special rules in relation to
privatisation, but does apply to public contracts that are awarded
to the privatised entity during the course of the privatisation.
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7.2 Are there special rules in relation to PPPs and what

are the principal issues that arise in relation to them?

The PPA 2012 does not explicitly provide for rules in relation
to PPPs. However, see the answer to questions 4.1 and 4.2: the
“quasi-in-house” arrangements of institutionalised cooperation
(article 2.24a PPA 2012) and institutionalised cooperation with
jointly exercised control (article 2.24b PPA 2012) could be of
relevance for a private-public partnership.

8 The Future

8.1 Are there any proposals to change the law and if so

what is the timescale for these and what is their likely
impact?

There are currently no proposals to change the PPA 2012.

8.2 Have there been any regulatory developments

which are expected to impact on the law and if so what is
the timescale for these and what is their likely impact?

Remedies in procurement procedures is a current topic in
the Netherlands. On 12 June 2019, a research paper titled
“Legal protection in the procurement practice” was published.
Although the paper focused on improving remedies within the
current framework and will most likely not result in regulatory
developments, its importance for public procurement in the
Netherlands should not be underestimated.
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Prof. Dr. Pieter Kuypers is a partner and lawyer at AKD who specialises in European law and focuses, within this legal field, on procurement,
competition and state aid law. Pieter also has particularly wide-ranging knowledge of international private law. He deals with cases involving
care, energy, competition and the government.

Pieter advises on cases involving these law areas. He represents businesses, government and semi-government bodies before European and
Dutch courts. His clients appreciate his smart solutions, strategic advice and practical approach. Pieter is convincing thanks to his broad
experience and keen legal knowledge.

Pieter is a professor in European and national procurement law at Radboud University Nijmegen and lectures on procurement law at
the Amsterdam School of Real Estate and European law at Utrecht University. He also gives guest lectures at other universities in the
Netherlands and abroad.

AKD Tel: +32 2 629 4283
Koloniénstraat 56-3 Email: pkuypers@akd.eu
1000 Brussels URL: www.akd.eu
Belgium

Tom Binder is a lawyer at AKD who specialises in European and competition law. Tom advises and represents clients on, among other
things, filing notifications for mergers and acquisitions, cartel arrangements and the abuse of dominant positions. He also advises on EU
state aid law and procurement law. Tom's clients include government bodies and businesses. Tom previously worked as a junior lecturer in
International and European Law at Utrecht University.

AKD Tel: +32 2 629 4257
Koloniénstraat 56-3 Email: tbinder@akd.eu
1000 Brussels URL: www.akd.eu
Belgium

With over 475 lawyers, tax advisers, civil-law notaries and support staff in
the Netherlands, Belgium and Luxembourg, AKD is a leading Benelux law
firm. For our clients, we are the gateway from, to and in the Benelux. For

over a century now, we have combined a full-service approach and a broad be n el ux
sector focus to consider any question from a range of angles and provide
quality solutions — anywhere in the world. Literally. From our own offices, Iawve rs

of course, and also through our various country teams and our extensive,
worldwide Friends Network. More information:
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