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Introduction

The Netherlands continues to be an important and active jurisdiction for mergers and 
acquisitions (M&A), beneytting from an open economw, strategic location, and -ell.versed 
advisersG 2overnment policw remains supportive of foreign investment, but -ith increasing 
focus on safeguarding strategic sectors and critical infrastructureG

After a fairlw busw 040k, the outloo5 for 040P -as also optimistic, driven bw declining 
interest  rates,  -ith suIcient drw po-der available at  private equitw sponsors and 
rene-ed investor conydenceG Erivate equitw remains a dominant force, particularlw in the 
mid.mar5etG Snternationallw, the Netherlands is seen as a gate-aw to 1urope, attracting 
multinational or 1M1A headquarters and cross.border transactionsG

Kew sectors driving deal activitw include technologw, (rene-able) energw, infrastructure and 
healthcare, -ith environmental, social and governance (172), and digital transformation as 
central themesG The Netherlands is at the forefront of the energw transition, -ith signiycant 
M&A activitw in -ind, solar, hwdrogen and grid solutionsG

Year in review

Sn 040k, M&A activitw in the Netherlands reached record numbers in terms of transactions 
reported, increasing bw 39 per cent from 040WG[1] The majoritw of reported transactions 
came from the service sector (W6 per cent) and industrw and construction sector (0W per 
cent)G[2] €hile the number of reported transactions increased, the aggregate value of all 
deals involving Dutch targets decreased bw kL per centG[3] Despite this overall decrease, the 
value of deals in the business services sector increased bw 36k per cent (from U3GL billion 
in 040W to UkG9 billion in 040k) and in the consumer and retail sector bw 00 per cent (from 
U0G9 billion in 040W to UWGW billion in 040k)G The value of deals in the ynancial institutions 
sector decreased bw 60 per cent (from U0LG0 billion in 040W to just U0G0 billion in 040k)G

The last quarter of 040k sa- an increase in activitw and has led to a 06 per cent increase in 
M&A activitw in the yrst quarter of 040P compared to the yrst quarter in 040k, driven in part 
bw strategic buwersG :i5elw in part due to the J7 tariff announcements, the second quarter 
of 040P -as one of the lo-est quarterlw deal counts in the last yve wears, although there 
-as an increase in dealma5ing to-ards the end of the second quarterG[4]

These signs of improvement, as compared to 040k, are rexected in the increase in value 
of announced and rumoured deals8 the aggregate announced and rumoured M&A volume 
from Fanuarw to August 040P amounted to approCimatelw UkPGW billion, -hich represents 
a 39; per cent increase in deal value compared to the same period in 040kG[5]

Legal framework

The legal frame-or5 regulating M&A transactions in the Netherlands consists of national 
and 1J regulations, -hich are overseen bw courts and authorities such as the Dutch 
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authoritw for the ynancial mar5ets (ARM) and the Dutch Authoritw for /onsumers and 
Mar5ets (iGeG, the competition authoritw (A/M))G

The legal frame-or5 governing M&A transactions is generallw limited and primarilw set out 
in8

3G the Dutch /ivil /ode (D//)O

0G the Dutch Merger /ode 043PO

WG the Dutch €or5s /ouncil ActO and

kG the Dutch /ompetition Act (D/A) and the 1J Merger Begulation (1JMB) (Begulation 
(1/) No 3W6'044k)G

Dutch /ivil /ode

The D// provides the basis for the contractual obligations that parties can agree uponG 
St follo-s the principle of freedom of contract, meaning that parties have considerable 
freedom in determining the terms of the agreementG The D// contains basic provisions 
directlw applicable to M&A transactions such as the transfer of o-nership of shares or 
assetsG St also governs the relationship bet-een a companw, its shareholders and its 
directorsG Although the D// provides the legal frame-or5 for M&A transactions, the 
provisions of the D// are often of a non.mandatorw nature and are therefore often 
eCcluded or deviated from in transaction documentsG ‘ver time, Dutch legal jurisprudence 
developed such that agreements negotiated bet-een parties that have been advised 
bw counsel have to be interpreted in a literal -aw as opposed to being interpreted in 
accordance -ith the intentions of the parties involved, resulting in more eCtensive drafting 
of M&A agreements and the use of entire agreement clausesG

Dutch €or5s /ouncil Act

’ased on the Dutch €or5s /ouncil Act, the -or5s council has a right to advise on material 
decisions affecting the business of the target, including a transfer of control of the 
businessG Sf the -or5s council has a statutorw right to advise, such advice should be sought 
at such moment in time that the -or5s councilzs advice can still eCercise meaningful 
inxuence on the decision regarding the transactionG This means that advice should be 
sought and obtained prior to the signing of the agreement, or that the advice of the -or5s 
council is included as a condition precedent to closingG

Sn the event of negative advice or advice subject to conditions that the companw -ould li5e 
to deviate from, the transaction maw onlw be implemented follo-ing a one.month -aiting 
periodG During this -aiting period, the -or5s council maw initiate legal proceedings -ith 
the Dutch 1nterprise /hamber to challenge the transactionG St is therefore important to 
initiate the -or5s council process in a due and timelw manner to avoid anw hiccups during 
the transaction processG

Dutch /ompetition Act and 1uropean merger control
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’ased on the D/A, the parties involved are required to notifw the A/M of an intended 
transaction if8

3G the combined -orld-ide turnover of the parties eCceeded U3P4 million in the 
preceding calendar wearO and

0G at least t-o of the parties concerned had a turnover of at least UW4 million in the 
preceding calendar wear in the NetherlandsG

Sf the parties proceed -ith completion of the transaction -ithout having obtained merger 
clearance from the A/M, the A/M is authorised to impose an administrative yneG No 
notiycation obligation to the A/M eCists if the transaction meets the thresholds for 
notiycation to the 1uropean /ommissionG

‘ther legislation

Depending on the twpe of business of the parties involved in an intended transaction, 
certain additional la-s or regulations maw applwG This mainlw concerns certain regulated 
sectors, such as ynancial institutions, healthcare, gas, electricitw and telecommunicationsG

Eublic M&A transactions are primarilw governed bw the Rinancial 7upervision Act and the 
Eublic ‘ffers Decree, -ith mandatorw bid rules triggered at a W4 per cent shareholding or 
voting threshold, and the ARM ensuring procedural complianceG

Developments in corporate and ta5eover la- and their impact

Jltimate beneycial o-nership register

Rollo-ing the groundbrea5ing ruling of 00 November 0400, the 1uropean /ourt of Fustice 
(1/F) held that access to information on the ultimate beneycial o-nership register 
(the J’‘ Begister) bw the general public constituted a serious interference -ith the 
fundamental rights of respect for private life and of the protection of personal data of the 
J’‘s, and made the J’‘ Begister inaccessible to anwone but the J’‘sG

A ne- la- amending access to the J’‘ Begister came into force on 3P Fulw 040P, -hich 
no- provides that the follo-ing persons have access to the register8

3G competent authorities and gate5eepers (such as ban5s and notaries)O

0G parties -ith a legitimate interestO

WG bodies -ith a legal function under sanctioning rulesO

kG government organisations -ith a (1uropean) legal obligation to J’‘ veriycationO 
and

PG legal entities to the eCtent that it concerns their o-n J’‘ informationG

Act on the Abolition of Eledge Erohibitions
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The act came into force on 3 Fulw 040P and prohibits the use of no.assignment clauses in 
agreementsG 7ubject to certain eCceptions, it is no longer possible to prohibit the pledge 
or transfer of receivables arising from the eCercise of a profession or trade, enabling 
companies to transfer or pledge their outstanding receivables as securitw for ynancing 
arrangements more easilw, -hich -ill enhance their credit-orthinessG

/lauses in eCisting purchase agreements prohibiting the pledge or transfer of receivables 
prior to the effectiveness of the ne- act maw, depending on the scope and -ording of the 
clause, be considered voidG

/orporate 2overnance /ode

The Dutch /orporate 2overnance /ode has been updated, -ith the ne- provisions to applw 
from the start of the ynancial wear beginning on or after 3 Fanuarw 040PG The 5ew change is 
that listed companies -ill have to submit a ris5 control statement and -ill have to report on 
their internal control swstems and the effectiveness thereofG The /ode contains principles 
and best practice provisions that regulate relations bet-een the management board, the 
supervisorw board and the general meeting of shareholders of listed companiesG

Data Act and AS Act

€ith the introduction of the Data Act on 30 7eptember 040P and the AS Act on 3 August 
040k, the 1J has ta5en a signiycant step for-ard in the regulation of AS technologw, data 
and cwbersecuritwG This ne- legal frame-or5, -hich can be enforced bw imposing high ynes 
in the event of non.compliance, inevitablw ma5es due diligence on these topics of greater 
importanceG

/orporate 7ustainabilitw Beporting Directive and /orporate 7ustainabilitw Due Diligence 
Directive

The /orporate 7ustainabilitw Beporting Directive (/7BD) came into force on P Fanuarw 
040W and requires large and listed companies to report annuallw on the environmental and 
social impact of their business activitiesG This reporting requirement -ill further enter info 
force graduallw in the follo-ing wearsG

The /orporate 7ustainabilitw Due Diligence Directive (/7DDD) came into force on 0P Fulw 
040k and requires companies to identifw and address the adverse human rights and 
environmental impacts of their business activities, their subsidiaries and their chains of 
business activitiesG

As these directives are being implemented, the 1uropean /ommission proposed the 
–7impliycation ‘mnibus pac5ageX in Rebruarw 040P, -hich aims to simplifw the regulations 
-ith respect to sustainable ynance reporting, sustainabilitw due diligence and taConomwG 
The proposed amendments are eCpected to limit the administrative burden and result in 
signiycant cost savings for companiesG The effects and implementation of this proposal 
and its timing are, ho-ever, no- uncertain given the 1uropean EarliamentXs decision on 
00 ‘ctober 040P to not enter into and to postpone direct trilogue negotiations -ith the 
1uropean /ommission and /ouncil of the 1uropean Jnion on the directivesG
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Foreign involvement in M&A transactions

Roreign participation in the Dutch M&A mar5et is nothing ne-, and foreign buwers 
continued to plaw a leading role in 040k and 040PG The involvement of foreign buwers 
mirrored the decrease in activitw from 040W to 040k, li5elw rexecting the driving force of 
foreign involvement in the Dutch M&A mar5etG Acquisitions bw foreign buwers decreased 
in 040k as compared to 040W in respect of completed deals in those periodsG Sn 040k there 
-ere foreign buwers in kL per cent of deals involving Dutch target companies, compared to 
k6 per cent the previous wearG More signiycantlw, foreign buwers made up onlw LP per cent of 
the aggregate value of all deals in 040k compared to 9P per cent in 040WG This represented 
a reduction in deal value -ith foreign buwers from UWkG; billion to U3LGW billion, a PW per 
cent decreaseG[6]

The  increase  in  announced  and  rumoured  M&A  transactions  in  040P  is  similarlw 
accompanied bw an increase in foreign buwers in such deals8 foreign buwers accounted 
for 96 per cent of the aggregate value of announced and rumoured deals from Fanuarw to 
August 040P, up from Lk per cent over the same period in 040kG

Kew destinations abroad for Dutch buwers include the Jnited 7tates, the Jnited Kingdom, 
7-it$erland and RranceG The value of transactions involving Dutch buwers and foreign 
targets halved in 040k compared to 040W, -hile the number of transactions remains 
steadwG[7]

Signi8cant transactions, key trends and hot 
industries

Notable M&A deals

There -ere a fe- note-orthw –large.capX transactions completed over the 040kH040P 
periodG ‘ften a private equitw sponsor -as involved and the Dutch mar5et sa- an increase 
in carve.out transactions8 D7MXs divestment of its 1ngineering Materials division to Advent 
Snternational and :ANV177 for UWG;P billion -as one of the largest carve.out transactionsO 
/orbionXs UWL0 million sale of its emulsiyers business to Kings-ood /apital Management 
mar5ed a strategic shift to-ards fermentation.based technologies and sustainabilitwO 
ApolloXs acquisition of ’eequip, a Dutch asset.based lending platform, for U3Gk billion 
highlighted the interest in yntech and alternative ynanceG Keurig Dr EepperXs J7Z3; billion 
acquisition of FD1 EeetXs, headquartered in the Netherlands, -as a 5ew consumer sector 
dealG ‘ther high.proyle deals include the acquisition of :easeElan bw A:D Automotive for 
ULG0 billion and the merger of D7M -ith Rirmenich, valued at U3WG6 billion, both of -hich 
involved compleC cross.border legal and regulatorw planningG

Kew M&A trends

Erivate equitw continues to drive mid.mar5et M&A in the Netherlands, accounting for over 
k4 per cent of deal activitw in 040kG Sn addition to bolt.on deals, private equitw yrms are 
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activelw acquiring target companies through carve.out transactions -here businesses are 
sold in a share deal follo-ing a pre. transaction restructuring process and are scaling 
platforms in technologw, energw and healthcareG There seems to be more and more focus 
on the follo-ing assets in the Dutch M&A mar5et8

3G Technologw8 strong demand for soft-are companies including those -ith a focus 
on AS, soft-are as a service (7aa7) and cwbersecuritw yrmsG

0G Bene-able energw8 increase in the number of deals in -ind, solar, hwdrogen and 
batterw energw storage swstems (’177), driven bw 1J decarbonisation goalsG

WG Qealthcare8 consolidation among providers and digital health platformsG

kG Defence8 given the recent geopolitical developments and commitment to increase 
spending in the defence industrw, -e -ould eCpect this area to gain signiycant 
gro-th and beneyt from M&A, -ith the need to ta5e the regulatorw restrictions of 
investing in this industrw into accountG

Begulatorw scrutinw

The Act on 7ecuritw 7creening of Snvestments (@ifo Act) and 1J Roreign 7ubsidies 
Begulation have added regulatorw scrutinw on M&A processes, especiallw for transactions 
involving sensitive technologies and foreign investorsG 7trict notiycation requirements and 
approval processes should be observed and carefullw planned for bw the legal advisers to 
ensure smooth transaction processes and reducing potential delaws as much as possibleG

Ta5e privates

/ontrolling shareholders are increasinglw delisting companies -ithout full buwouts of 
minoritw shareholders, raising legal questions around minoritw protectionsG ThereXs also 
greater variation in non.ynancial covenants and deal durationsG

Deal structures

To bridge valuation gaps bet-een the eCpectations of the sellers and the purchasers in an 
M&A process -e are seeing more and more use of earn.outs and contingent pawmentsG

/arve.out transactions have emerged as a strategic tool for Dutch corporates navigating 
a rapidlw evolving economic and regulatorw landscapeG Sn 040k and into 040P, the 
Netherlands has seen an increase in carve.outs, driven bw the need to unloc5 shareholder 
value and refocus on core business activitiesG These transactions are particularlw relevant 
in sectors undergoing transformation, such as energw, technologw and ynancial servicesG

Financing of M&A: main sources and developments

Sn addition to equitw ynancing of transactions, often debt is attracted and traditional ban5s 
continue to plaw their role in the third.partw ynancing of larger M&A and private equitw 
transactionsG Sn smaller transactions, ban5s are lending on a direct basis, -hereas larger 
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transactions are ynanced bw ban5s as club deals or swndicated transactionsG Sn the past 
fe- wears, private credit funds have become active and are increasinglw dominant plawers 
in the Dutch mar5et providing for a feasible alternative to the traditional ban5 lendersG

Sn larger transactions, :oan Mar5et Association documentation is common, but the 
ynancing of smaller transactions is often based on the templates of the relevant ban5 and 
under Dutch la-G

Employment law

Sncreased scrutinw of contractor versus emplowment agreements

Rollo-ing the Deliveroo judgment of the Dutch 7upreme /ourt in 040W and changes to the 
regulations and enforcement regarding -or5ing -ith self.emplowed contractors that -ent 
into effect on 3 Fanuarw 040P, there is an increased scrutinw of contracting agreementsG 
This increased scrutinw consists of t-o aspects8 civil la- and taC aspectsG

/ivil la-

‘n 0k March 040W the Dutch 7upreme /ourt delivered a landmar5 decision for the 
classiycation of -or5ing relationships in the Deliveroo judgmentG[9] The Dutch 7upreme 
/ourt conyrmed that in assessing -or5 relationships, the rights and obligations that the 
parties have agreed upon should be veriyed yrst, applwing the QavilteC standard (iGeG, 
focus on the meaning that the parties could reasonablw have attributed to each otherXs 
statements and conduct)G NeCt, assess -hether these rights and obligations satisfw the 
statutorw deynition of an emplowment contract under Article 98L34 D//, -hich is -or5, 
remuneration and authoritw (control)G

The Dutch 7upreme /ourt  set  out a non.eChaustive list  of  factors relevant to the 
classiycation of -or5 relationships, such as (3) the nature and duration of the -or5O (0) 
ho- the -or5, the -or5ing hours and the remuneration are determinedO and (W) -hether 
there is an obligation to perform the -or5 personallwG

Sn addition, it should be noted that the partiesX intention to conclude or not to conclude 
an emplowment agreement is not decisiveG €hat matters is the actual performance and 
the agreed rights and obligationsG The Dutch 7upreme /ourt clariyed that the embedding 
of the -or5 and'or the -or5er in the organisation of the principal is an important factor 
in assessing authoritwG Sn DeliverooXs case, the couriers -ere found to be de facto part of 
DeliverooXs organisation, indicating a relationship of authoritwG €hether the -or5er behaves 
as an entrepreneur and has the freedom to determine -or5ing hours and to arrange 
for substitution are relevant circumstances, but must al-aws be assessed in light of all 
relevant factsG

The Deliveroo  judgment has led to changes in practiceG /ourts and the Dutch TaC 
Administration also use the judgment as guidance in assessing -or5 relationships for 
qualiycation purposesG

TaC aspects
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As of 3 Fanuarw 040P, the follo-ing important changes have been introduced in the 
regulations and enforcement regarding -or5ing -ith self.emplowed contractors8

3G The  enforcement  moratorium  -as  fullw  lifted,  -hich  means  the  Dutch  TaC 
Administration has resumed full enforcement against pseudo self.emplowmentG 
The former rules applw again for imposing correction obligations, additional taC 
assessments and penalties -hen qualifwing the -or5 relationship of contractors 
improperlw from a taC point of vie-G

0G /ompanies and organisations that engage people as contractors -hen the -or5 
relationship qualiyes as emplowment run the ris5 of penalties and additional 
assessmentsG The TaC Administration can enforce -ith retroactive effect to 3 
Fanuarw 040PG

WG There  is  a  one.wear  transition  period  (until  3  Fanuarw  040L)  during  -hich 
intent.based penalties  -ill  not  be  imposed to  companies or  principals  and 
contractors, provided thew can demonstrate thew are ta5ing steps to combat pseudo 
self.emplowmentG Sn this period, -here pseudo self.emplowment is established, 
corrections and additional assessments -ill still be imposed, but no penaltiesG 
‘rganisations -ill yrst receive a -arning before a taC audit follo-sG

kG The TaC Administration is no longer required to yrst issue a formal -arning before 
ta5ing enforcement actionG This speeds up the enforcement process and increases 
the ris5 for principals that deplow contractors in situations that maw be qualiyed as 
an emplowment relationshipG

Accordinglw, principals should criticallw assess their -or5ing relationships -ith contractors 
and adjust -here necessarw to limit the ris5 of additional assessments and penaltiesG 
Ractors such as the contractors performing the same -or5 as permanent emplowees, -ith 
a lac5 of autonomw to set rates, and long.term engagements are strong indicators of an 
emplowment relationship and thus of pseudo self.emplowmentG €e see more and more 
protection against this ris5 included in transaction agreements in the form of -arranties 
or indemnitiesG

Sndustrw.-ide pension funds

‘n 03 March 040P,  the Dutch 7upreme /ourt  provided long.a-aited claritw in the 
’oo5ingGcom judgment on the eCtent to -hich mandatorw industrw.-ide funds can recoup 
unpaid premiums from emplowers, -hich had -rongfullw not been aIliated to the relevant 
fundG

Jnder Dutch la-, there is no general obligation for an emplower to offer emplowees 
participation in a pension schemeG Qo-ever, there are k0 mandatorw industrw.-ide pension 
fundsG Anw emplower -hose activities fall -ithin the scope of an industrw.-ide pension fund 
is required to join this pension fund, -ith verw fe- opt.outs availableG Sn 0430, the Dutch 
7upreme /ourt ruled that emplowees -or5ing in an industrw for -hich a speciyc mandatorw 
industrw.-ide pension fund -as established, -ere, in principle, entitled to pension accrual, 
even if their emplower had never paid premiums to the respective pension fundG This led to 
these industrw.-ide pension funds becoming (much) more active in trac5ing do-n those 
unla-ful emplowers -ho are not aIliatedG
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During a due diligence investigation, questions maw arise as to -hether a companw falls 
-ithin the scope of a mandatorw industrw.-ide pension fundG Sf it is established that a 
companw falls -ithin the scope of a mandatorw industrw.-ide pension fund, that fund 
could charge premiums retroactivelw, increased -ith statutorw (trade) interest, a regulatorw 
penaltw (usuallw 3P to 04 per cent of the premiums due) and collection costsG Qo-ever, 
there -as considerable debate about -hich limitation period applies in this conteCtG

Fudges and authors of legal literature -ere of the opinion that the applicable limitation 
period -as, in principle, yve wearsG Qo-ever, there has been disagreement about -hen the 
limitation period begins8 for a long time, it -as argued that a reasonable interpretation of 
the la- meant that the limitation period onlw began -hen the industrw.-ide pension fund 
-as a-are of the emplower and the fact that the emplower (possiblw) fell -ithin the scope 
of the la-G This -ould enable industrw.-ide pension funds to ta5e recourse H during the 
yrst yve wears H over a longer period (up to 04 wears)G

Sn the ’oo5ingGcom judgment, the Dutch 7upreme /ourt ruled other-ise8 although the 
applicable limitation period -as yve wears, the limitation period commenced at the latest 
date on -hich the pension contributions had to be paid in accordance -ith the Dutch 
Eensions ActG 7ince the Dutch Eensions Act requires pension contributions to be paid bw 
the end of each quarter, that is also the starting point for the limitation periodG The Dutch 
7upreme /ourt also added that the court maw eCtend the limitation period if the emplower 
has deliberatelw concealed itselfG Qo-ever, this is diIcult for industrw.-ide pension funds 
to proveG The court could also decide not to applw the limitation period if applwing it -ould 
be unreasonable or unfairG ’ut thatzs a high bar, -hich is rarelw metG This means that 
premium claims from a mandatorw industrw.-ide pension fund -ill often be capped at yve 
wears in practiceG

Tax law

Deducting interest eCpenses

As from 0436, the Netherlands applies an earnings before interest, taCes, depreciation 
and amortisation (1’STDA).based interest deduction restriction (based on Directive (1J) 
043L'33Lk, ATAD)G This earnings. stripping rule limits the deduction of net interest (eGgG, 
interest paid minus interest received) to 0kGP per cent of 1’STDAG The limitation applies 
-ithout distinction as to the origin of the debtG

NeCt to the general 1’STDA.based rules, the Netherlands applw speciyc zanti.base erosionz 
provisions for group loans, aimed at preventing that equitw is converted into debt solelw 
-ith a vie- to creating taC.deductible interest eCpensesG

Sn a decision of P 7eptember 040P, the Dutch 7upreme /ourt decided in a case -here the 
ynancing of a Dutch target group -as not in scope of the speciyc anti.base erosion rules 
(the 1’STDA.based interest deduction restriction -as not wet implemented for the relevant 
wears), that parties intentionallw created a structure to erode the Dutch taC base and that 
this -as in scope of the abuse of la- doctrineG The Dutch 7upreme /ourt conyrmed that, 
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in addition to the speciyc anti.base erosion provisions, the abuse of la- doctrine applies, 
as does the doctrine of non.businessli5e loansG

Rurther to the Dutch 7upreme /ourt decision, and the developments in application of the 
concept of abuse of la- doctrine  in the Netherlands, the taC aspects of structuring and 
ynancing of M&A transactions need to be considered carefullw, and the impact of interest 
deduction restrictions need to be considered in detail and for each speciyc investmentG

:ucrative interest taCation

‘n k Fulw 040P, the Dutch government agreed to a motion to amend the –lucrative 
interest regimeXG This motion requested the Dutch government to yle a bill that imposes 
heavier taCation on beneyts earned bw individuals on shares, receivables and other equitw 
interests that are granted on such terms that the possible beneyt is considered –eCcessiveX, 
compared to the amount of the investmentG

Sn certain cases, managers, in companies that are bac5ed bw private equitw, can ma5e an 
investment that is considered a lucrative interest as part of their remunerationG Ror private 
equitw managers the same analwsis needs to be madeG As a starting point, income from a 
lucrative interest is taCed as emplowment income, or income from other activities, taCable 
in boC 3 against progressive rates (up to k6GP per cent)G Qo-ever, under the lucrative 
interest rules an alternative approach is possible, that allo-s income and gains from a 
lucrative interest to be taCed at the lo-er rate of the regime for substantial interests (boC 
0), if indirectlw held through a qualifwing holding structureG Ror this purpose, shareholders 
must 5eep their interest through a companw and distribute income for at least 6P per cent 
annuallwG

The Dutch government has announced, as part of the Dutch TaC Elan 040L, an adjustment 
that -ill introduce an increased rate -ithin boC 0, speciycallw for indirectlw held lucrative 
interestsG The proposed amendment -ill increase the basis for the indirectlw held lucrative 
interest income -ith a multiplierG The aim is to align the taC burden on an indirectlw held 
lucrative interest -ith the rate in boC W -hich is currentlw WL per centG

Ror the structuring of M&A transactions, and speciycallw -here managers or fund 
managers -ill hold a lucrative interest, the proposed amendments need to be considered 
and -hether alternative arrangements (7ABs, cash bonus, other) could be more attractive 
in speciyc transactionsG

Dividend -ithholding eCemption

1arlier this wear, the Dutch 7upreme /ourt ruled on t-o similar cases concerning the 
-ithholding taC eCemption on dividendsG ’oth cases, involved a holding companw based 
in ’elgium -ith individuals, also resident in ’elgium, as shareholderG The Dutch 7upreme 
/ourt provided further clariycation on the abuse test for the -ithholding eCemption -ith 
regard to 1J la- and emphasised that in the case of a holding companw that performs 
genuine activities for various participating interests, abuse maw still be considered, if 
the speciyc participating interest cannot be allocated to the material underta5ing of the 
holding companwG Rurthermore, maintaining a structure after a change in circumstances 
can also result in a structure that is considered abusiveG
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This case la- reinforces the focus on the relevant (economic) function of personal holding 
companies -ith regard to the shareholdings held bw those companiesG Ror the structuring 
of M&A transactions, foreign taCpawers -ill have to be able to demonstrate the business 
considerations for holding interests through a (personal) holding companwG The holding 
companw -ill have to be able to substantiate suIcient substance and add value -ith 
regard to the participationG These considerations -ill also be relevant for eCits from 
eCisting structuresG

Competition law

Snteraction of the abuse of dominance rules -ith merger control rules in the 
Netherlands

The D/A prohibits the abuse of a dominant positionG Jntil recentlw, this provision eCcluded 
mergers from its scope, as the implementation of a concentration could not constitute a 
form of abuseG7ince the amendment of the /ompetition Act per 3 7eptember 040P,[E] the 
A/M is empo-ered to retrospectivelw assess belo-.threshold mergers under the abuse of 
dominance rulesG The A/M is no- allo-ed to sanction acquisitions that -ere not subject 
to prior notiycation if the acquirer is found to have abused a dominant positionG

The evolution of merger control in the Netherlands

The repeal of Article 0k(0) yts -ithin the A/MXs broader ambition to modernise the 
Dutch competition la-G Sn addition to this change, the A/M has advocated for t-o further 
instruments8 a call.in mechanism and a Ne- /ompetition ToolG

The call.in mechanism

The call.in  mechanism allo-s competition authorities  to  revie- mergers that  fall 
belo- national notiycation thresholds bw requiring parties to submit transactions for 
assessmentG This discretionarw instrument is twpicallw used -hen a deal poses potential 
ris5s to competitionG 7everal 1uropean countries have alreadw introduced similar po-ers 
into their legal frame-or5sG

The Ne- /ompetition Tool

The Ne- /ompetition Tool provides competition authorities -ith the legal po-er to act 
against businesses operating in mar5ets -ith inadequate competition, -here customers 
suffer from higher prices, lo-er qualitw, or reduced innovationG[10] The use of such a tool 
-ould permit the A/M to investigate speciyc mar5ets and impose targeted rules, unless 
other conxicting public interests are at sta5eG The A/MXs proposal to this eCtent echoes 
recommendations from the –Draghi Beport on 1J competitivenessX, -hich call for a similar 
instrument at the 1J levelG

/urrent challenges for the Dutch merger control regime
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7ome relativelw small acquisitions maw fall belo- the radar of the A/M due to high turnover 
thresholds, but small does not necessarilw mean harmlessG Sn recent wears, t-o strategic 
patterns have been noticed as particularlw problematic8 5iller acquisitions, -here dominant 
yrms absorb emerging competitors to eliminate future threatsO and roll.up strategies, 
-here companies graduallw build mar5et po-er through a series of small, non.notiyable 
dealsG These schemes, once overloo5ed, are no- dra-ing closer scrutinwG Becent case la- 
conyrms the A/MXs gro-ing attention to roll.up strategies, -ith serial acquisitions no- 
facing closer scrutinw under its evolving enforcement approachG

A clear illustration of this shift is the A/MXs investigation into ’rin5Xs acquisition of 
Piemann, both active in the cash.in.transit sectorG This eCample illustrates ho- the A/M is 
(again) relwing on the abuse of dominance prohibition as an instrument of merger controlG 
Sn this case, although the deal fell belo- notiycation thresholds, the A/M raised concerns 
about reduced competition, including the ris5 of higher prices, lo-er service qualitw and 
diminished innovationG The A/M is assessing -hether the transaction constitutes an 
abuse of dominance, a move that rexects its broader -illingness to revie- belo-.threshold 
deals in concentrated mar5etsG

The A/MXs approach to the issue at hand -ithin the current merger control frame-or5

A/MXs stricter approach to the problems of 5iller acquisitions and companiesX role.up 
strategies is further eCempliyed bw the Foresco case, -hich mar5ed the A/MXs yrst 
close loo5 at a roll.up strategw -ithin A/MXs currentlw eCisting concentration control 
competencesG Foresco, a leading pallet supplier, -anted to acquire competitors DWP 
and Vierhouten after completing 39 similar deals since 0436, most of -hich fell belo- 
notiycation thresholdsG This -as until Foresco spotted DWP and VierhoutenG This deal 
triggered the Dutch merger thresholds and hence provided the A/M -ith the competence 
under Dutch concentration control regulation to revie- the transactionG The special thing 
about this case -as that the A/M included previous acquisitions bw Foresco in its 
revie- assessmentG Although the A/M ultimatelw cleared the transaction, citing continued 
competitive pressure from other suppliers and product twpes, the case set an important 
precedentG St signalled that the A/M maw no- ta5e a more holistic vie- in its revie-, 
assessing not just the current deal but also the cumulative impact of past and future 
acquisitions, -hether notiyed or notG

/onclusion on the A/MXs enforcement focus in the future

These cases rexect the A/MXs gro-ing focus on serial acquisitions and their cumulative 
effects, especiallw in fragmented or fast.evolving mar5etsG €hile roll.up strategies are not 
wet codiyed in Dutch la-, enforcement practice is clearlw shiftingG ’usinesses pursuing 
such strategies should eCpect a more comprehensive scrutinw, even for deals that do not 
trigger notiycation thresholdsG

1Cpansion of the Dutch foreign direct investment regime

7ince 040W, the Netherlands has implemented its o-n screening regime on foreign direct 
investment -ith the @ifo ActG The @ifo Act applies to companies that are considered 
vital providers, that are active in sensitive or highlw sensitive technologies or that act as 
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operators of business campuses in the NetherlandsG The @ifo Act primarilw aims to deal 
-ith potential national securitw ris5s arising from mergers, acquisitions and investmentsG

/urrentlw, in the categorw of highlw sensitive technologw the @ifo Act focuses on dual.use 
and militarw goods, as -ell as technologies such as semiconductors, quantum technologw, 
photonics and high assurance productsG The @ifo Act applies neCt to verw speciyc sectoral 
direct investment regulations (such as telecommunications) that alreadw pre.eCisted 
before the @ifo Act entered into forceG

Begarding the application of the @ifo act, in Maw 040P the Dutch Snvestment 7creening 
’ureau (’TS) published its second annual report, covering the wear 040kG Sn total L6 ylings 
-ere made to the ’TS, it revie-ed ;W investments (including 3k cases that had alreadw 
been notiyed in 040W) and reached a conclusion in 94 cases of -hich L3 cases -ere under 
the @ifo ActG Moreover, in the report the Minister of 1conomic Affairs indicated that the 
investment screening process bw the ’TS is becoming more and more signiycant as an 
instrument to prevent threats to Dutch national securitwG

Ne- legislative initiatives under-aw8 eCpanding the scope of the Dutch RDS regulations

Sn December 040k, the Dutch government published a draft amendment to the @ifo 
Act establishing an eCpansion of its scopeG The amendment proposes to include siC 
ne-, additional, sectors as sensitive technologies8 biotechnologw (including swnthetic cell 
technologw, stem cell technologw, gene editing and genomics), nanotechnologw, AS (limited 
to personal trac5ing, imitations such as deepfa5es and militarw deplowment), advanced 
materials (such as materials that enable energw to be stored, transported or converted 
from energw form'carrier, 0D materials and high.entropw allows), sensor and navigation 
technologw, and nuclear technologw for medical applicationsG[11] Additionallw, the list of 
dual.use products considered highlw sensitive -ill be eCpandedG[12] Snitiallw this -ill be 
established through an adjustment of the Decree on sensitive technologw that regulates 
-hich sensitive technologies fall -ithin the scope of application of the @ifo ActG The 
amendment in question rexects the developments in the international securitw landscape 
and the increase in use of ne- technologies, inciting the -ish of the Dutch government to 
protect Dutch innovations and sensitive technologies from un-anted investmentsG At 1J 
level, a ne- RDS regulation aims to require all 1J Member 7tates to implement national RDS 
screening mechanismsG The eCpansion of the @ifo Act aligns -ith the efforts to enhance 
and strengthen the 1JXs economic securitw -ith the gro-ing geopolitical tensions and 
shifts in technologwG[13] The Dutch proposal is eCpected to come into effect in late 040P 
or earlw 040LG

Rorecast on the enforcement of Dutch RDS legislation in the future

Eart of the screening under the @ifo Act is that anw acquisition or investment in Dutch 
companies that falls -ithin its scope, must yrst be reported to the ’TS and get permission 
(through the ’TS) from the Minister of 1conomic AffairsG Therefore, eCpanding the scope 
-ith additional yelds of technologw leads to more companies being subject to the 
mandatorw assessments and obligations of the @ifo Act, starting (yrst and foremost) -ith 
the notiycation obligationG The eCplanatorw note to the proposed amendment mentions the 
estimation of 3,43P to 3,9W4 additional companies that -ill potentiallw be brought -ithin 
the scope of the eCpanded @ifo Act regimeG
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Outlook and conclusions

The optimistic outloo5 for the yrst months of 040P is anticipated to continue for the 
coming wearG Due to stabilising interest rates and inxation, the appetite for strategic M&A 
transactions -ill further increase, boosting the deal volume in Qk of 040PG Erivate equitw 
-ill plaw a leading roleG

The increasing emphasis on 5ew sectors such as technologw, energw transition and 
healthcare is anticipated to persist into Qk of 040P and throughout 040LG

‘ngoing regulatorw developments, such as the Data Act, AS Act, /7BD and /7DDD are 
fundamentallw transforming due diligence and deal eCecution as the parties involved must 
navigate through increasinglw compleC regulatorw landscapesG The increasing use of AS is 
eCpected to further accelerate and streamline the transaction process, -hich is over time 
eCpected to lo-er transaction costs as -ellG

€hile overall economic and geopolitical uncertaintw remains, the outloo5 for Dutch M&A 
transactions in Qk 040P and 040L is optimisticG
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